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EDITORIAL NOTES 



THE APPOINTMENT OF DEAN POUND. 

THE appointment of Roscoe Pound as Dean of the Harvard 
Law School will, we believe, like that of his predecessor 
Langdell in the 70's, be recorded by future legal historians as a 
cardinal event in the history of the legal development of the 
United States. To appraise the contribution of Langdell at the 
present time is, perhaps, impossible, for we are still too near to 
measure his shadow. Yet, just as we can trace to the present day 
the influence in legal reform of Jeremy Bentham, through succes- 
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sive generations of those whose thought has been touched and 
quickened by his work, so Langdell's influence through his pupils 
and disciples is now operating to remodel and readjust legal re- 
lations and institutions. Through Langdell and his pupils and 
associates, the entire field of the law has been resurveyed from 
new points of view and with different aims and purposes than 
those which guided his predecessors. 

It is not rash to predict that Pound will be an equal, if not a 
greater force in forming the dominant public opinion of the future. 
He brings to a focus not only the best of Harvard's teaching in 
the common law, but the best of European juristic learning, and 
all with the open mind and saving common sense of the western 
American. In Roscoe Pound, the clearness of vision of the fron- 
tier is combined with the wisdom of the old world. Besides, he 
brings to bear upon the teaching of the law a mind trained both 
in the natural and the social sciences, together with abundant 
practical experience both as a judge and a laywer. Such a rare 
equipment is the lot of few men, and when to that equipment we 
add a vigorous and winning personality, we have indeed a tre- 
mendous force for good in the shaping of the law of the future. 

0. K. M. 



PROPOSED AMENDMENT AUTHORIZING GOVERNOR 

TO CREATE TEMPORARY DISTRICT 

COURTS OF APPEAL. 

COMMITTEES of the California Bar Association and of the 
Commonwealth Club, acting with the Justices of the Supreme 
Court, have prepared a proposed constitutional amendment, de- 
signed to give temporary relief in the matter of the congested 
calendars of the Supreme Court and the District Courts of Appeal. 
A circular issued over the name of A. E. Bolton, of San Fran- 
cisco, Chairman of the Section of the California Bar Association 
on Courts and Judicial Officers, calls attention to the serious and 
pressing needs in respect to this matter. In the Supreme Court 
alone, there are, as this circular points out, about twelve hundred 
undetermined cases pending, while each month witnesses the 
taking of a greater number of appeals than the existing judicial 
force can dispose of. Mr. Bolton says that there is no assurance 
that an appeal in an ordinary civil action taken at the present time 
could be heard and determined before 1919. 
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The proposed amendment, or something like it, seems abso- 
lutely essential if the state is to continue to perform with any 
approach to satisfaction its original and important function of 
seeing that justice is done. Whether or not our present system 
of judicial organization requires radical change, the existing 
arrears must somehow be disposed of, even if the larger question 
as to improved methods be left for the time being untouched. The 
existing courts are worked to their fullest capacity and there 
seems to be no other means to alleviate the existing distress than 
the securing of an increase in the number of judges. The number 
of superior judges has increased from eighty-eight, in the year 
1914, when the present District Courts of Appeal were created to 
aid the Supreme Court, to one hundred and eighteen in the present 
year. In addition to the additional business arising from this very 
large increase in the number of trial judges, the Appellate Courts 
have had cast upon them a large amount of new and difficult busi- 
ness arising from the power of review of the decisions of the 
Railway Commission and the Industrial Accident Commission. No 
statistics as to the increase of business are at hand, but it is prob- 
ably a conservative statement to assert that the amount of appellate 
business has doubled in the period from 1904 to 1916. 

The proposed measure calls for the Governor to create, on the 
request of the Supreme Court, one temporary District Court of 
Appeal in each appellate district, the said court to consist of three 
judges appointed for the period of four years, with power in the 
Governor to re-create the court of an additional period of four 
years. The measure ought to receive unqualified support. 

0. K. M. 



THE SELECTION AND TENURE OF JUDGES. 

COINCIDENTLY with the proposed amendment mentioned in 
the preceding note, there comes to hand Bulletin No. X of 
the American Judicature Society containing an address before the 
Ohio State Bar Association by Dean James Parker Hall, of the 
University of Chicago Law School, on the "Selection, Tenure and 
Retirement of Judges." Dean Hall's paper is one of the sanest 
and most comprehensive statements of the problem and suggested 
remedies with which we have met. The author does not finally 
commit himself to any plan, though it is evident that he leans to- 
ward the "radical proposal" favored by the American Judicature 
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Society, of an elective chief justice (why not call him Secretary 
or Commissioner of Justice?) whose duty it shall be not only to 
appoint all judges, but to supervise the entire administration of 
the judicial machinery. This scheme preserves the elective prin- 
ciple, at least to the extent of referring to the electorate at defi- 
nite periods the question whether or not the judges so appointed 
are to be retained. Professor Kales, of Northwestern University 
Law School, the originator of this modified recall provision, argued 
that the question should be submitted for the first time three 
years after the appointment was made, for the second time seven 
years later, and for the third time ten years after the last men- 
tioned date. 

It is obvious that Professor Kales' suggestion merely keeps 
the "word of promise to the ear" with respect to the principle of 
popular election. Its elaborate machinery for periodical submis- 
sions of the question whether judges appointed by the chief jus- 
tice should be retained or not reminds one somewhat of the reputed 
Chinese plan of paying the physician so long as the patient re- 
mains well, and cutting off his pay when the patient falls ill. In 
spite of Bernard Shaw's laudation of this practice, we doubt 
whether the western world will take it up, any more than Amer- 
ican political thought will assimilate Professor Kales' suggestion. 
Evidently as the problem appears to very competent students of 
judicial conditions in the latitude of Chicago, it is, how can good 
judges be retained? In California, on the other hand, the prin- 
ciple of permanence in judicial positions seems to have been 
worked out under the elective system. Rarely are judges de- 
feated for reelection. Moreover, we believe that the principle of 
selection and promotion has been applied by the people. For 
example, practically every one of the judges of the appellate courts 
has been promoted from the trial bench, and many of the trial 
judges have been promoted from the justices' and police courts. 

Two years ago Senator Chandler urged an amendment re- 
specting the mode of selection of judges, proposing that they should 
be appointed by the governor, subject to the ratification of the 
people. The writer, fearing that this measure might tend to des- 
troy the principle of permanency, suggested as an amendment to 
Senator Chandler's scheme a modification to the effect that unless 
the governor should appoint the incumbent, the latter should auto- 
matically run against the governor's appointee. It is a satisfac- 
tion to note that the suggested change in the Chandler amendment 
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has the approval of Dean Hall, who is one of the most profound 
students of our constitutional system. He says that the failure 
to incorporate in the Chandler scheme the proposed amendment 
"seems unfortunate, because any measures that tend to secure the 
retention of sitting judges who have rendered fair service should 
be encouraged." 

A better plan, however, than the Chandler plan, even with the 
suggested amendment checking the governor, seems to be one 
mentioned by Dean Hall. That plan is, without disturbing the 
existing tenure or manner of election, to authorize and require 
the governor to nominate candidates for judicial office. The gov- 
ernor's candidate would therefore, run against other nominees. 
The plan seems one that is not too radical to secure a trial, unlike 
another proposed plan which suggests that bar associations make 
nominations. We should like to see the method of nomination by 
the governor tried in California with respect to the selection of 
Superior Court judges, with, perhaps, the additional requirement 
that incumbents should automatically be placed on the ballot if 
not reappointed by the governor. This last provision by way of 
check to an unlimited exercise of his nominating function by the 
governor. It seems to be in line with existing tendencies and the- 
ories, and we believe that it would avoid most of the difficulties 
of the direct primary system as applied to judicial officers, es- 
pecially in the trial courts. If the appointive principle is to be 
tried it could well be superimposed upon the suggested system by 
requiring the governor (or other appointing power) to appoint 
the justices of the appellate courts from the trial judges. A 
proper foundation might thus be laid for the simplification of the 
judicial system at a later time by the creation of a unified court 
in accordance with the ideas embodied in the general plan of the 
American Judicature Society. 

We should be glad to have expressions of opinion from our 
readers as to proposals of reform. 

0. K. M. 



SCHOOL OF JURISPRUDENCE NOTES. 

THE courses in law for the summer session of 1916 will open 
on June 26 and continue until August 5. Dean Henry M. 
Bates, of the Law School of the University of Michigan, will give 
a double course in Constitutional Law. Professor George L. 
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Clark, of the Law School of the University of Missouri, will give 
a course in the law of Torts. A course in Commercial Law will 
be given by Dr. M. E. Harrison, lecturer in law in the School of 
Jurisprudence. 

A course in criminology for the summer session has been ar- 
ranged by Professor A. M. Kidd, of the School of Jurisprudence. 
This course will include a consideration of the causes and pre- 
vention of crime, methods of police investigation, medical exami- 
nations of criminals and delinquents, and the legal relations in- 
volved in criminology. Professor Kidd will be assisted in this 
work by Professor Ira B. Cross of the Economics Department, 
Dr. Ernest B. Hoag, Medical Psychologist to the Los Angeles 
Juvenile Court, and August Vollmer, Chief of Police of the City 
of Berkeley. 

Dean Roscoe Pound of the Harvard Law School will deliver 
a course of six lectures in the School of Jurisprudence during the 
week beginning August 21, 1916. The subject of these lectures 
will be "Modern Juristic Thought and its Significance for Amer- 
ican Law." These lectures will follow Dean Pound's address to 
the California Bar Association at Monterey. 

M. C. L. 



